Who’s afraid of property rights? Rights as core concepts, coherent, prima
facie, situated and specified
Hugh Breakey1
ABSTRACT: Natural property rights are widely viewed as anathema to welfarist
taxation, and are pictured as non-contextual, non-relational and resistant to regulation.
Here, I argue that many of the major arguments for such views are flawed. Such
arguments trade on an ambiguity in the term ‘right’ that makes it possible to conflate the
core concept of a right with a situated or specified right from which one can read off
people’s actual legal entitlements and duties. I marshal several arguments demonstrating
this conflation. In particular, I examine the right to free speech, where contextualization
and responsiveness to the requirements of other rights are assumed as a matter of course.
I conclude that the existence of one natural right does not foreclose the existence of other
natural rights. Arguments for or against welfare rights must be assessed, at least to some
extent, independently of the assertion of a natural property right.

I. Introduction: the target arguments
This section outlines the main arguments in political and legal theory that conflate the core
concept of the right to property with the type of property right that can delineate actual legal
entitlements and duties.
The first argument, familiar from the work of theorists such as Daniel Attas, Thomas Nagel
and Liam Murphy,2 asserts the basic tension between natural property rights and a liability to
expropriation through taxation.
[Argument 1]
Premise One: The core concept of the right to property does not contain modalities for
expropriation, such as taxation for welfare purposes. (That is, liability for taxation is
not part of the core concept of property; to the contrary, an essential feature of property
is a broad immunity from expropriation.)
Premise Two: A welfare state, where resources are granted to the needy, is justified.
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Conclusion: A natural right to property is unjustified.
Attas provides perhaps the most sophisticated argument of this type. His searching analysis of
the core concept of property – illustrating the tight linkages between property’s various
incidents, and the problems bedevilling attempts to splice some incidents away – aims to justify
the position that involuntary taxation is inconsistent with the right to property (whether natural
or otherwise). As Attas avers: “no fiddling about with the incidents of ownership could change
the simple fact that a property right cannot survive its expropriation.”3 If we cleave to welfarist
and other forms of taxation, therefore, we must leave behind the right to property.
A similar argument may also be made with respect to regulation and contextualization:
[Argument 2]
Premise One: The core concept of the right to property is non-contextual,
absolute and non-relational (in the sense of the right not being responsive to the
needs of specific sorts of persons in specific situations with specific historical
relationships).
Premise Two: Property entitlements existing in law and society are contextual,
non-absolute and relational (in the above-noted sense). Environmental
regulation is an obvious example of this. Moreover, it is justified that property
rights are contextualized in these ways.
Conclusion: A natural right to property is unjustified.4
Instead of a natural right to property, the arguments above may be formulated in terms of a
natural right of ‘self-ownership’, thus:
[Argument 3]
Premise One: The core concept of the right to property, as applied to one’s own body
and labour, does not contain modalities for expropriation, especially taxation for
welfarist purposes, nor does it contain positive duties to others with respect to the
property owned.
Premise Two: At least some positive duties with respect to others’ welfare are justified.
Conclusion: A natural right of self-ownership is unjustified.5
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Arguments 1 to 3 may be transposed to use a commitment to natural property rights (or natural
self-ownership) to prohibit welfarist taxation and contextualized regulation:
[Argument 4]
Premise One: The natural right to property is justified.
Premise Two: The core concept of the right to property does not contain modalities for
expropriation, such as taxation for welfarist purposes.
Conclusion: Taxation for welfarist purposes is unjustified.
It is perhaps fair to say that a certain amount of popular political discourse on taxation echoes
Argument 4,6 and I will take it as worthy of consideration for that reason. However, it needs
to be underscored that – despite the clear libertarian conclusion of Argument 4 – most
contemporary libertarian philosophers do not rely on this sort of argument. Certainly, there are
cases where analogues of Argument 4 play a supplementary role in larger arguments by
libertarian theorists such as Murray Rothbard and Jan Narveson.7 So too, there are important
passages where Robert Nozick speaks as if he accepts Argument 4.8 Equally though, and as we
will see, there are periods where Nozick is acutely sensitive to several of the objections I go on
to raise against Argument 4.9
In terms of current philosophical argument, it is perhaps the version of Argument 4 premised
on a natural right of ‘self-ownership’ that is most influential. G. A. Cohen’s seminal work on
self-ownership set the stage for a recent tradition that applied the core concept of property to
people’s own bodies and labours,10 leading that tradition to adopt either a libertarian11 or (more
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usually) a left-libertarian12 position. Based on this way of thinking, Argument 4 is almost
axiomatic, with the conclusion that “no one owes a non-contracted service or product to anyone
else” being held to follow necessarily from the assertion of self-ownership.13
In addition to Arguments 1 to 4, variations on these templates are possible, paralleling the same
basic moves. In some respects, these variations are more important than the arguments
canvassed above, and I outline three such variations below.
First, each of the arguments presented could be made with a weaker conclusion. For example,
rather than absolutely foreclosing welfarist taxation, natural property rights could be argued to
at least amount to the creation of a prioritization of property rights, and a resulting presumption
against, welfarist taxation.14 Some welfarist taxation may survive as a ‘necessary evil,’ but the
onus of justification is placed on such intrusions into the realm of property. (I will argue in the
final section of the article that a weakened version of this argument is correct, but that terms
such as ‘prioritization’ and ‘presumption against’ are misleading.)
Second, the term ‘natural right’ may be replaced by ‘constitutional legal right’, ‘international
human right’ or the ‘pre-legal notion of a right’ in Arguments 1 to 4.15 In this way,
constitutional recognition of a legal right to property may be seen to foreclose, or at least create
a powerful bulwark against, any restrictions, regulations and expropriations of property by the
state.
Third, the arguments can apply to different sorts of property. For instance, there is a common
refrain in intellectual property literature to the effect that allowing a natural property right in
the fruits of one’s labour to justify copyright – or even merely to understand copyright law as
granting ‘property rights’ rather than a series of highly specified legal privileges – makes
exceptions to the reach and content of copyright (e.g. fair-use provisions and sunset clauses)
much harder to justify.16
This article will argue that Arguments 1 to 4, and all the variations of them specified above,
are unsound, and for the same reason. They all rely on a suppressed premise – an un-argued
assumption – that it is possible to read off the content and scope of a ‘natural’ right (or a
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constitutional legal right) from the ‘core concept’ of a right. That is, each of these arguments
assumes that one can fashion the type of right where one can delineate the legal entitlements
granted and the duties imposed from a prior conceptual analysis of the idea of the right. In
terminology that I will explain below, the arguments assume it is possible to equate a ‘situated’
or ‘specified’ right with the ‘core concept’ of the right. It is this assumption in Arguments 1 to
3 that allows each argument’s premise concerning the ‘core concept of the right’ to contribute
to its stated conclusion about natural property rights and, in Argument 4, allows its first premise
about natural rights to connect with its second premise about the ‘core concept’ of the right. In
what follows, using property and free speech as examples, I will argue that this assumption is
mistaken, and indeed is obviously mistaken. The type of conceptual analysis theorists perform
to establish the core concept of a right deliberately (and sometimes explicitly) sets aside several
distinct types of considerations that are plausible (in some cases ineluctable) constraints on all
natural rights. The philosophical problem engendered is not with the method of conceptual
analysis employed, but rather with taking the result of such an analysis to illustrate the
lineaments of a natural or constitutional right – a task for which that result is altogether illfitted.
To clarify one point at the outset, the argument of this article is not that it is impossible (or
even difficult) to derive the ‘core concept’ of a right.17 With respect to property rights, I accept
that there is a core concept of the right to property, and I agree that it does not include a liability
for expropriation through taxation. The problem, rather, is with the subsequent misuse of that
core concept in moral argument.

II. Rights: From concept to conclusive
The term ‘right’ carries a veritable hornet’s nest of ambiguities.18 Sometimes, the term is used
to speak broadly about a basic type of freedom worth protecting, recounting the benefits or
choices of the right holder that it facilitates. At other times, a speaker might need to specify
further, to ensure that the freedom invoked could be vested in all people, and institutionally
protected. In a further context, a speaker might want to delineate the entitlement as it might be
situated in a larger regime of rights, among other rights, each facilitating and constraining
17
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others. Alternatively, the speaker might consider what happens in difficult, extraordinary and
highly contextualized situations when two rights conflict. Mapping an inter-related dimension,
sometimes rights can be invoked as the premise of a moral argument, urging the audience to
accept certain conclusions: “If you accept the right of free speech then you must accept our
entitlement to speak out on this matter against the government.” At other times, rights are
understood as the legal conclusions of prior arguments: “Legislation grants us certain
entitlements to speak out against the government. Therefore we have a right to free speech in
this context.”
The word ‘right’ can be legitimately invoked in each of these types of discourse, but problems
arise when we shift unreflectively from one usage to another. The following five-part taxonomy
provides the conceptual and terminological resources to distinguish these different notions of
a ‘right’, and to consider the relations between them.19 This section outlines the basic
distinctions; later sections provide examples and arguments for their significance.
I hope to convince the reader that something like the following distinctions are essential to a
proper understating of rights. The reader may disagree with exactly how I have delineated
‘prima facie rights’, perhaps, or in the way I have attributed moral force (‘violation’,
‘infringement’, ‘balancing’) to the limitations shaping each of the five groups. Reasonable
disagreement on such matters is possible, and I have tried to flag areas of controversy. Such
disagreement, however, needs to be separated from the more fundamental point that some
distinctions are required, one way or another, to avoid conflation of the abstracted ‘core
concept’ of a right with the final fully-specified right whose entitlements should be secured by
law.
Caveats aside, the five ‘notions’ (as I will term them) of a right are the ‘core concept’ of a right,
the ‘coherent right’, the ‘prima facie right’, the ‘situated right’ and the ‘specified right’. Each
of these is discussed below.
1. The core concept of a right.
The core concept of a right is an account of what the right, at the most basic level, allows people
to do: the basic type of freedom that the right aims to secure, and the basic types of threat to
that freedom that the right protects against. The core concept is an ‘ideal type’, abstracted from
any contextual modifications. Its substance is exclusively positive in the sense that it speaks of
the freedoms secured by the entitlement – the benefits and choices it facilitates or provides –

The taxonomy will also be helpful in cases where it is argued that rights – properly speaking – are
only conclusive, and cannot serve as premises in politico-legal argument. See, e.g., Onora O'Neill, "The
Dark Side of Human Rights", International Affairs 82(2) (2005): 427-39, pp. 429-33. By describing
core concept, coherent and prima facie rights, the taxonomy illustrates the form and theoretical
significance of these sorts of ‘aspirational’ rights. It is, of course, still open to theorists such as O’Neill
to argue that these aspirational notions of rights do not map on to any actually existing moral entities,
but at least the point of dispute will be clarified.
19

6

and not of any restrictions that might be imposed upon that freedom. In a nutshell, the core
concept of a right tells us what the right does for the people who hold it.
2. The coherent right
The coherent right is a right that can conceivably form a part of a system of rights; it is at least
logically possible that a right holder could hold such a right, when emplaced in a world where
that right was protected for her and all others.
The coherent right may differ from – and be more constrained than – the core concept of a right
in three respects. First, the coherent right cannot be of such strength or content that it is
inconsistent with others holding the same type of entitlements. The coherent right therefore
must be constrained by consistency – it must be compatible with others holding the same right.
The second and third constraints shaping the coherent right are more controversial – some
theorists will see them as being logical requisites of a right; others will not. Second, the
coherent right must be universalizable; its substance does not preclude the possibility of all
people having the right. Third, the coherent right does not foreclose the institutional
requirements of its protection. For example, if we think that property entitlements must be
protected by the state in order to qualify as a right, then we will think that the coherent right of
property must be structured such that the entitlements it vests do not preclude the state from
being able to carry out this protection. Hence, the right to property might need to allow room
for taxation to fund the state’s basic policing and protection of property rights.
In sum, because it does not in any way preclude the conditions of its own universal existence
and protection, the coherent right can be used as a premise in a natural rights argument, without
being accused of any sort of logical contradiction.
3. The prima facie right
The prima facie right is a more nuanced version of the coherent right, inasmuch as it introduces
‘paradigm cases’ of the right, and avoids licensing actions that are obviously harmful to others.
In terms of paradigm cases, the prima facie right links the entitlements of the coherent right
with the human interests or choices that the right was designed to facilitate or promote. John
Rawls refers to such paradigm cases as ‘fundamental cases’ that fall inside a right’s ‘central
range of application.’20 For Rawls, the fundamental cases and the central range of application
are tightly linked to the justification for the liberty in question. For example, Rawls views
personal property as a right because of its links to a sense of personal independence and self-
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respect.21 More generally, the paradigms are ‘obvious cases,’ where there tends to be
widespread and intuitive agreement about the importance of a right in a particular context.22
The prima facie right is also made more normatively attractive by precluding cases where the
unconstrained coherent right might allow direct harms to others. This constraint-on-harm does
not go as far as to comprehensively work through all the limitations that all other natural rights
will impose on the right (which is the role of the ‘situated right’ below). Rather, the prima facie
right contains provisions that foreclose the most basic forms of violence, abuse and exploitation
that the coherent right might be seen to license.
Through both the prioritization given to the paradigm cases, and the exclusion of obviously
harmful cases, the prima facie right creates contours in the map of the right’s scope and
substance. That is, some parts (harmful applications) of the coherent right are cut away, while
other parts (the paradigm cases) are attributed extra importance. A map of the scope of the
coherent right would show only which situations were and were not covered by that right; in
contrast, a map of the scope of the prima facie right would have more detail, including contour
lines highlighting the right’s most attractive applications, and de-emphasizing or hiving off
cases where the right would otherwise counter-intuitively license harms. These contours make
the prima facie right more attractive than the coherent right as a premise in political and legal
argument.
4. The situated right
The situated right includes limitations respecting the full gamut of other people’s rights. While
the coherent right included constraints with respect to the same right being vested in other
people (constraints of compatibility and universalizability), and the prima facie right included
constraints foreclosing obvious harms to other people, the situated right is shaped by the
application of the full catalogue of other natural or constitutional rights a person holds in a
given system of rights. If it is determined that every person has, for example, rights of free
association, freedom of religion, freedom of speech and private property, then the situated right
of private property will include constraints ensuring that its operation does not vitiate these
other rights. Rawls marks this constraint as being one of regulation of a right, as distinguished
from a restriction on it: “The priority of these liberties is not infringed when they are merely
regulated, as they must be, in order to be combined into one scheme as well as adapted to
certain social conditions necessary for their enduring exercise.”23
In the terms used here, the prima facie right describes the contours of the right as it would
function in the absence of the full gamut of specific other rights. When we place a multitude
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of different prima facie rights into the same normative field, compromises to each prima facie
right must be made, and these are reflected in the ultimate shape of the situated right.
5. The specified right
The specified right gives an account of ways in which, in exigent situations, the situated right
may need to be superseded.24 In these special cases, the intrusion on the situated right is
understood to be a necessary evil, in what Judith Jarvis Thomson describes as a ‘moral
residue.’25 Even when we are sure that the right should be overturned (“the cabin owner’s
property right should not prevent the travellers caught in a blizzard from seeking shelter
therein”), there is, nevertheless, an infraction deep into the situated right that causes moral
concern. This infraction on the situated right may cause us to think that compensation should
be awarded to the right holder whose right was infringed (“if possible, the travellers should
replace the food and fuel they used in the cabin”). Or it may mean that the state is obliged to
search for further solutions that, in the future, will allow the exigency to be assuaged without
infringement of the situated right. (The category of the specified right is controversial, and
those rights theorists who reject it will take the situated right as fully conclusive.)
To summarise, and introducing some further terminology, the core concept of the right is
shaped by the requirements of logical possibility to create the coherent right. The coherent right
is contoured by paradigm cases and harmful cases to create the prima facie right. The prima
facie right is balanced by the existence of all other relevant rights to create the situated right.
The situated right, in special circumstances, may be infringed (but not violated) pursuant to the
specified right. Any further intrusions on the specified right are violations of the right and are
politically wrongful.
All these notions of a ‘right’ have their uses in political theory. The core concept provides an
account of the basic type of freedom the right aims to secure. Understanding the core concept
helps frame further discourse and analysis of the right. The coherent right is the greatest
logically possible instantiation of that right; it is a conceivable ‘ideal type’ that one could
commit to without contradiction. The prima facie right fixes attention on the cases where the
right’s instantiation is most important, and incorporates restrictions on causing obvious harms.
It often functions as a premise in political and legal argument, because it offers a way of
speaking about the importance and reasonableness of the right without having to take a stance
on the existence and scope of every other right. The situated right, in contradistinction, arises
from the compromises that must be made as myriad prima facie rights are incorporated into the
same political theory or constitution. The situated right describes what is, in ordinary cases at
24
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least, owed to each person, and upon which they should be able to rely. Reflective of its
intermediate position in the taxonomy, the situated right can be the conclusion of moral
argument (incorporating the demands of a multitude of prima facie rights) or the premise of
further argument (helping to determine the bounds of the right in hard cases). Finally, the
specified right guides the special cases where one right must infringe upon the ambit of a
situated right to the extent that moral residue appears. The specified right is fully conclusive;
once we have the specified right, we know what must be done even in extraordinary
circumstances.
In this way, each notion captures a distinct way of conceptualizing the right, and of deploying
the right in moral argument (i.e. as framing device, premise or conclusion). This opens a space
for challenging the suppressed premise in the arguments of Section One. The different
considerations that are in play in determining each of these five distinct notions of a right imply
that one cannot read off the ultimate duties and entitlements by analysis of the core concept of
the right. The core concept is an appropriate point of departure for the legal or philosophical
examination of a natural right. However, it has not been tempered by the types of considerations
(e.g. logical possibility, paradigm cases and the existence of other rights) that would allow it
to form part of a larger system of rights. As such, it is untenable as a device for determining
people’s actual duties in any given case. The core concept of a right, therefore, cannot be
equated with a situated or specified right from which it is possible to read off people’s
entitlements under law. The next three sections provide further arguments for this thesis.

III. Property theory and the question of harm
The substance of the core concept of the right to property has been the subject of concerted
debate over the past several decades. In the early stages of the twentieth century, and under the
influence of legal positivism, it was widely thought that there was, effectively, no core concept
of the right to property. ‘Property’ was held to be no more or less than the specific cluster of
entitlements (figuratively termed a ‘bundle of sticks’) that the law granted to a specific person
in a specific case in a specific jurisdiction. While still present today, property theory in political
and legal philosophy has mostly turned away from this deflationary ‘bundle theory.’ An array
of works over the last half-century have argued that property has an integrated and determinate
core concept, with analysts usually centring on elements of use, exclusion and disposition.26
Of specific interest to us here is the question of the prohibition on harm and its incorporation
into the core concept of property.
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To explain: A. M. Honoré’s 1961 account of ‘full liberal ownership’ is one of the seminal
works of twentieth-century property theory.27 Honoré famously distilled eleven ‘incidents’ of
property, including such entitlements as the rights to possess, use, manage and so on. The ninth
incident was a constraint on using one’s property harmfully.28 Later property theorists helped
themselves to Honoré’s remaining incidents, but explicitly spliced off the ninth. They had their
reasons for doing so, arguing that a prohibition on harm is hardly peculiar to property – it is a
prior duty imposed on everyone, irrespective of their status as property holders.29 Equally, the
prohibition on harm is not part of the right of property in the sense that it is not a right of Alf’s
(the property holder) that he cannot use his property in ways that harm Betty. If anything, the
right in that case is Betty’s, not Alf’s.
But Honoré had a point too. After all, he was not referring to contingent or voluntary alterations
to specific individuals’ property entitlements, but rather to consistent, universal constraints that
apply to all instances of property. Presuming that the right to property is being emplaced in a
recognizable theory of rights, or in a recognizable rights-respecting legal regime, people will
not be allowed to use their property to directly harm others. Nobody thinks otherwise. Yet if
the prohibition on harm is, for this reason, an essential feature of the right to property, then it
makes perfect sense to include reference to it when giving an account of that right.
The distinctions introduced in Section Two give us the conceptual resources to explain what is
going on here. Property theorists after Honoré have focused on the core concept of the right to
property; they aim to give us an account of the freedoms the right to property offers to the right
holders. No mention of the rights of others is necessary for this purpose. Honoré, on the other
hand, was providing an account of what I have termed the prima facie right of property. If the
prohibition on harm is an essential feature shaping the scope of the right of property – as
everyone of course agrees it is – then it is worthy of inclusion in an account of the right of
property.
The implications of this dispute for the target arguments described in Section One are rarely
noted. For this point of distinction makes clear that there is, on all accounts, a difference
between the core concept of the right to property (i.e. exclusion, use and disposition) and the
right to property that can be situated in a larger natural or legal rights topology. The latter, but
not the former, includes a constraint on harmful use of one’s property. For this reason, the
suppressed premise in Arguments 1 to 4 must be rejected. For now, it turns out that we simply
cannot read off the content of a natural right from the core concept of a right. No property
theorist is willing to say that property rights must rule out a prohibition on harmful use, because
that prohibition is not found within the prior core concept of property. Nor is a theorist willing
to say that property rights must rule out a prohibition on harmful use, because such a prohibition
is in flat contradiction with the view that property holders can, at their discretion, determine
the use of the resource. Nor do they even attempt the more mitigated claim that – while of
27
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course necessary and justifiable – duties not to harm nevertheless strictly speaking infringe
upon the right to property, and are for this reason a necessary evil; therefore, there must be an
onus of justification on such duties not to harm. To the contrary, all property theorists accept
as a matter of course that the right to property shapes itself as it overlays across a landscape of
pre-existing (or at least contemporaneous) background duties prohibiting harm. Expressed in
the terminology of Robert Nozick, prohibitions on harm have already filled some of the space
of rights, and rights to property can at best deploy into the remaining space. 30 As a general
matter, then, the suppressed premise of Arguments 1 to 4 – that we can read off the substance
of the natural right from the core concept of a right – is demonstrably false.
The presence of duties prohibiting harm in the natural right to property, but not in the core
concept of the right, moves the issue of prior duties decisively to the foreground. Through
parity of reasoning, if we have prior duties to help needy others, say, then it cannot be
maintained that these duties of expropriation are ruled out by the fact that they are not found
within, or are in some cases in conflict with, particular elements of the core concept of property.
As has just been observed, a similar situation is found with prohibitions on harm.31 We cannot
move from affirming the natural right of property to the non-existence of welfarist duties, any
more than we can move from accepting the natural right to property to the non-existence of
duties prohibiting harm. The fact that neither set of duties is found within the core concept of
the right to property is irrelevant in both cases.
Of course, it might be independently argued that we do have duties not to harm others, but we
do not have duties to help them. But that is exactly the point. Independent arguments must be
marshaled to support this stance; we cannot determine the non-existence of such duties simply
from observing the core concept of the right to property – as Arguments 1 to 4 imply.

IV. From concept to conclusive: The right to free speech
In the case of free speech, it is difficult to find anyone who attempts to read off the natural or
constitutional right of free speech from the core concept of the right. Not only is free speech
constrained by other rights, but the constraints on it are so powerful and well-entrenched that
it can be difficult to even recognize them as exceptions. Consider for a moment the core concept
of freedom of speech – its ‘pre-legal concept’32 – viz. one person being able to express what
they want to others without being legally prohibited from speaking or being punished for what
they say. As innumerable commentators have observed, if we were to immediately read off the
right to free speech from this core concept, then we would allow not only slander, libel,
obscenity, hate speech, fighting words, defamation, the misuse of secret and dangerous
information, the violation of privacy, and the dissolution of copyright and trademark, but also
30
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perjury, misrepresentation, false advertising, solicitation of crime, complicity by
encouragement, conspiracy, threat, fraud and the violation of contract.33 In extreme cases, we
would even allow communication that is used to kill: Justice Holmes’ famous example of
shouting ‘fire’ in a crowded building to cause a violent panic was no mere theoretical
speculation.34 The fact that free speech is constrained in all these ways – at least some of them
surely justifiable – is evidence that free speech, like property, deploys into a larger normative
field where such norms as the protection from harm and the power to contract have their own
force.
The point can be illustrated by categorizing free-speech rights into the five notions developed
in Section Two:
1. The core concept of the right to free speech: the core concept of the right to free speech is
that a person is at liberty to express what they want without threat of legal interference or
sanction.
2. The coherent right to free speech: the coherent right includes any limitations that are
necessary to ensure that all others can similarly have the right, and – arguably – any limitations
that are necessary to ensure its institutional protection. In terms of the former (limitations
allowing compatibility and universalizability), theorists such as Rawls and Meiklejohn hold
that certain rules of order are essential to regulate free discussion, given that not everyone can
speak at once in a way that will preserve the substance of the right.35 If that is right, then the
coherent right to free speech will include these limitations in its working. In terms of the latter
(limitations necessary to give institutional protection to the right), it might be thought that a
functioning justice system is required to ensure the legal protection of speakers. Plausibly, such
a system will require rules of contract and prohibitions on perjury; the institutions of justice
cannot function if people such as judges, police and prison guards cannot be relied upon to do
what they formally undertake to do, and if witnesses are not required to tell the truth about
what has happened in the past. A coherent right of free speech would therefore also include
these limitations.
3. The prima facie right to free speech: the prima facie right will contour the coherent right by
developing paradigm cases of application, and foreclosing obviously harmful uses of speech.
Paradigm cases might include, for example, the expression through peaceful demonstration of
political viewpoints antithetical to those of the prevailing authority, or the assertion of believed
truths (e.g. of scientific hypotheses) that clash with received opinions. Proscriptions on harm
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will include at least the most obvious cases of threat, fraud, solicitation of crime and violation
of contract.
4. The situated right to free speech: the situated right makes space for the demands of all the
other rights recognized by the constitution or the natural rights theory. Hence, the situated right
may include, for example, nuanced prohibitions on defamation (balanced to align with the right
of personality or reputation), prohibitions on competitive reproduction of original expressions
(balanced to align with rights of copyright) and prohibitions on ‘fighting words’ (balanced to
align with the right to life).36
5. The specified right to free speech: the specified right to free speech will include limitations
specific to certain contexts, where it is arguable that the right may need to be infringed due to
exigencies of the situation. An example from international law is the set of derogations from
the right to speech allowed in situations of national emergency by human rights instruments
such as the International Covenant on Civil and Political Rights.37 Pursuant to its Art. 4(1),
states can formally derogate from Art. 19(2) – providing for the right to freedom of expression
– in situations of emergency. But, even in such situations, the right is not wholly abrogated,
and legal conditions govern the extent to which infringements of the situated right are
allowable.38
As this analysis reveals, both in theory and law, the distinctions between the core concept of
free speech and the situated or specified rights of free speech are implicitly understood and
used. No one believes that the natural rights theorist or constitutional lawyer is forced to read
off the ultimate duties and entitlements arising from the right to free speech from the core
concept of free speech. To the contrary, it is taken for granted that the situated right to free
speech will differ in pivotal ways from the core concept, most obviously in not including a
license to use speech to defraud, slander or threaten.
The thesis of this article is that, in the context of natural property rights, theorists should not
presume that final legal entitlements can be read off the core concept of property. Free speech
provides a clear example of a case where this presumption of equivalence between core concept
and specified right is not made – and could not be made without wholesale revision of laws of
contract, fraud, slander and intellectual property. If this rejection is correct in the context of
rights of free speech, then it stands to reason it is correct in application to rights of property.39
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V. From concept to conclusive: property rights
Just like free speech, property rights can be categorized into five distinct notions, as shown in
this section. In illustrating how the five notions differ from one another, with increasing
constraints on the right as it moves from concept to conclusive, I use examples from natural
rights theory (especially Locke) and from property law. But these examples are only illustrative
– debate is possible about the cogency of each of them. For instance, the reader might hold that
the coherent right need not include such a strong notion of universalizability, or disagree on
the ‘paradigm cases’ suggested for the prima facie right, and so on. Again, the non-negotiable
point is that there must be some constraints (e.g. arising from concerns with harm, logical
possibility and universalizability) that make the final legal right more constrained and
contextualized than the initial core concept.
1. The core concept of the right of property: the core concept of the right of property (in X)
comprises the entitlements to use X, to exclude others from using or harming X, and to dispose
of X.40 These capacities for use, exclusion and disposition are the basic freedoms granted to
the property holder, and describe the basic threats (against trespass and harm) that the property
right aims to defend against.
2. The coherent right of property: the coherent right includes those constraints that allow the
right to be vested in all people, and to be appropriately protected. At a minimum, this includes
prohibitions on using one’s property to visit harms on other’s properties. In common law this
constraint is found in the ancient principle of sic utere tuo ut alienum laedas: “Use your own
so as to cause no harm.”41 More generally, the right will incorporate concerns against creating
obvious nuisances and ‘spite fences.’ Arguably, the coherent right will also need to contain
those measures necessary to sustain the institutions of justice that can police and adjudicate
disputes on the property rights – including perhaps the liability for taxation necessary to pay
for these.
Natural rights theories of property (as distinct from constitutional property rights) may impose
more substantial constraints at this point, because they typically use ‘principles of justified
appropriation’ to explain how private property initially comes to be owned. These principles
of appropriation, in order to be universalized, incorporate provisions ensuring that nonappropriators are not having their capacities for appropriating property unjustifiably abridged
by these initial appropriators.42 The classic example here is of course the Lockean proviso, to
leave “enough and as good” for others.43
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3. The prima facie right to property: the prima facie right emphasizes the paradigm cases of
property ownership. The family home is perhaps the most obvious paradigm of a property right
(“a man’s home is his castle”), but many other intuitive figures are possible, as a skim through
Chapter Five of Locke’s Second Treatise reveals. A paradigm case of property in labour might
be located in the popular folk tale of the “little red hen”, who makes bread from a grain of
wheat she finds, and asks the other animals to help her plant, harvest, thresh, mill and bake.
The other animals are lazy and do not help her, and when the bread is finally baked, she elects
not to share it with them. The theme of the story is the little red hen’s entitlement not to share
– that is, her property rights in her labour and its fruits.
Harmful uses of property are also foreclosed at the stage of the prima facie right. Here, the
point is not merely to preclude harms to other’s properties (as the coherent right required) but
also to not endanger other’s bodies and lives through one’s actions in using the property –
especially if the owned object is a sports car or gun, for example. Equally, nobody believes that
property entitles one to say and do whatever one likes on one’s property if that means
committing breach of contract or fraud. This point is so obvious that it is easy to miss, but it is
a clear case of property deploying into a normative field already populated with duties of
contract.
4. The situated right to property: the situated right includes concessions to all the other natural
rights in a given theory of rights or legal system. An example from law would be situations
where rights of property and free speech impact on each other, for instance in the ‘mall cases.’
In these cases in the common law world, courts have moved to define malls as ‘quasi-public’
spaces, in the sense that the mall has come to serve a purpose similar to public meeting places
such as town squares. Courts held that a paradigm case of the prima facie right to free speech
was the ability to share one’s views in public places, for instance by giving out political
pamphlets. As such, the courts held that the right of the property-owner must be circumscribed
to allow for such political expression.44 Similarly, the right of non-discrimination can shape
the right to property, by (in another legal example) prohibiting shop owners from excluding
people from their establishments solely on the basis of their skin color.45 These are examples
of balancing the property right to cohere it with other negative rights. If the natural rights theory
or the constitution contains positive or welfarist rights (e.g. a ‘right to food’), then it is at this
juncture – as the situated right is being identified – that the natural property right would be
shaped pursuant to such welfarist rights.
5. The specified right to property: the specified right to property includes infringements on the
situated right that may be necessary in special or emergency situations. An example of an
emergency situation where the right to life needs to impinge on the situated right of property
would be the way property in law grants a type of usufruct for non-owners to use others’
property to shelter in emergency situations. For instance, the right of property allows boat
owners the liberty to use a private pier to shelter from a storm. A theory-based example
44
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concerns the exceptions carved into property rights by the ‘right of necessity’ for the starving
or desperate. Such a right, and its inter-relation with the natural right of property, was present
from the very beginnings of natural rights theory in the seventeenth century, appearing in a
variety of forms in Pufendorf, Grotius and Locke.46
As the analysis shows, these situated and specified rights are a substantial distance from the
core concept. At each step in the process, the right acquires more of the characteristics that
allow it to form one part of a functioning system of rights.
I mentioned earlier that, while it is possible at times to read Nozick as propounding Argument
4, where welfarism is foreclosed by prior natural property rights, at other places he is sensitive
to the way natural rights need to be shaped to take their place in a larger system of rights. His
treatment of the Lockean proviso is a case in point. Nozick sees the central core of the notion
of a property right in X as, “the right to determine what shall be done with X; the right to choose
which of the constrained set of options concerning X shall be realized or attempted.”47 This
definition does not appear to leave room for a property right non-consensually changing into a
lesser entitlement, and certainly not for the complete expropriation of one part or the whole of
the property right. (The extinguishing of a property right over some object is not the same as
choice within a constrained set of options regarding that object.) Yet Nozick allows that the
shadow of the Lockean proviso – the ‘enough and as good’ conditions under which property
can be rightfully appropriated – can require such changes in the entitlement. In Nozick’s
version of Locke’s proviso, an appropriation is legitimate only if it does not worsen the
situation of others by reducing (the net total of) what they can use, in particular, what they need
to use for the preservation of their life.48 Nozick gives an example in which someone
legitimately appropriates a watering hole where there are several other water holes nearby.
Later, however, those other water holes dry up. At this point, Nozick holds that the “shadow”
of the proviso stringently limits the owner’s entitlements over “what it is difficult any longer
to unreservedly call” his property.49 In other cases, Nozick allows complete dissolution of
property rights in things to occur on the basis of the proviso.50 As he emphasizes,
“considerations internal to the theory of property itself, to its theory of acquisition and
appropriation, provide the means for handling such cases.”51 In other words, Nozick does not
simply read off the content of the natural right to property from his own stated core concept of
the right to property; he accepts that natural rights theory can require limitations – even
liabilities to expropriation – on the functioning of the property right. More interesting again,
46
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the substance of Nozick’s proviso – with its emphasis on access to natural resources that are
necessary for life – plainly appears to be responding to material human wellbeing, as Jeremy
Waldron has persuasively argued.52 Expressed in the terms introduced in this paper, the shadow
of the Nozickean proviso determines the way the natural rights to life and productive work
balance the natural right of property, as the situated right to property is delineated.
All this has implications for positive rights-based duties to help the needy. Nothing in the above
argument purports to show that Lockeans, Nozickean libertarians or ‘self-ownership’ leftlibertarians must accept welfarist duties. However, the fact that all these theorists acknowledge
that the core concept of property does not determine the ultimate, situated natural right of
property (because they all accept restrictions on harmful uses, and some version of the Lockean
proviso) opens a conceptual space to inject precisely such duties. The space is opened because
the fact that these positive duties would impinge in various ways on the core concept of the
property right cannot be decisive against their existence – otherwise the same consideration
would be equally decisive against the proviso-based and harm-based limitations these theorists
themselves accept. As such, the theorists cannot appeal to the content of natural property rights
or self-ownership to justify their rejection of these duties.

VI. Objections and implications
I. The ‘carte blanche’ objection
An immediate objection to the argument of this article is this: if natural property rights don’t
preclude positive duties to help others, doesn’t that mean anything is possible? And if it is – if
any sort of natural right could conceivably introduce duties and limitations into the substance
of the natural property right – then won’t we be left with a radically indeterminate, and hence
effectively useless, political theory?
The short answer here is that anything is not possible. It is certainly true that one can imagine
putative ‘natural rights’ that cut directly against the grain of a right to property. For instance,
having a natural right to ‘ongoing egalitarian distribution of resources’ is antithetical to a
natural property right. Every single choice and action enabled by the property right, including
in its paradigm cases, presses against such patterned outcomes. Choices of use vary in
prudence, work ethic, productivity, foresight and riskiness; choices of exclusion vary in who
else takes actions on the property and their trustworthiness, complementarity and productivity
as they do so; and choices of disposition vary with respect to all manner of market vagaries.
All these baseline features of the property right tell against ongoing egalitarian outcomes.
Indeed, it is not only liberty that upsets patterns, but brute luck. In property, as in many other
negative rights, the chips are allowed to fall where they may. A person may not deserve their
good luck or their misfortune, but property boundaries entitle them to the result of it. A right
to such a patterned outcome therefore could not be aligned with the natural right to property; it
subverts its operation even in the paradigm cases.
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The situation is entirely parallel with respect to free speech and other natural rights. One can
conceive of rights that cut directly against the paradigm cases of free speech. For instance,
citizens could be vested with a right that nobody impinges on their dignity by using words that
undermine national interests or the people’s solidarity, or that disseminate illegal, wrongful,
blasphemous and unethical viewpoints. In such a case, authorities could speak of a ‘bundle
theory’ of free speech, where the legal ‘rights’ regarding freedom of speech were just the
specific speech entitlements the regime granted to a given individual in a given situation. But
it would be hollow to speak of a natural or constitutional right to free speech in this case;
nothing worthwhile remains in the right once it is opposed with the conceived right. As with
property, so too with free speech. The allowance that other rights can shape the situated right
does not mean that every other conceivable right can sit alongside it.
In any case, we would not expect a coherent natural rights theory to invoke antithetical rights.
To say that all people are owed a right to free speech is simply to say they are not owed a right
that others refrain from expressions that undermine the people’s solidarity. To say that all
people are owed a right to property is simply to say that they are not owed a right to ongoing
egalitarian leveling. Any given account of natural rights will arise from deeper philosophical
fundaments regarding elements such as human freedom, rationality and the good life. As the
outcomes of such theorizing, these rights are bound to be, in some sense, integrated, and
therefore workably compatible.
II. The ‘expropriation is different’ objection
Even if all that I have argued is correct, it may yet be contended that, at best, it shows only that
natural property rights can be regulated in various ways. Expropriation through coercive
taxation, it could be charged, is a different matter entirely. Suppose Annie owns Blackacre, and
farms some corn on it. Suppose also that the specification of her right of property (e.g. regulated
by other’s rights of food) requires that some of the corn be provided to the needy. In such a
case, Annie unquestionably loses the property she held in some of the corn. But this objection
urges that situating property among other rights can only mean that the property can be
regulated and constrained (as other rights are). It does not include the possibility that Annie
can actually lose the right itself, which is what happens when expropriation of her property in
the corn occurs. This objection does not rest on the presumption (which I have argued is
mistaken) that situated rights are equivalent to core concepts. It willingly grants that balancing
of rights can require delimitation and regulation of those rights. Instead, what the objection
asserts is that it is one thing to say that a situated right can be regulated, but quite another to
say that balancing can dissolve the right altogether, as happens with the portion of Annie’s corn
expropriated for the needy.
There are, however, serious problems with this objection.53 First, if expropriation is, on this
basis, a problem with taxation for the needy, it is equally a problem with taxation for the
One minor point; it is not as if Annie’s property in the corn is simply dissolved with no remainder.
Rather, Annie’s prior ownership of the corn allows the expropriation of that corn to pay her dues to
needy others. The corn is still put to her advantage in that sense; if she did not own it, she would have
had to pay her dues in some other fashion.
53
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minimal state. Even libertarian specification of the right to property requires that some property
rights over some objects will be expunged for this purpose.
Second, it remains to be shown why expropriation of one particular physical slice of a person’s
property through taxation is more worrisome or conceptually problematic than, for example,
the expunging of one particular time slice of a person’s right to free speech when they are
served with a subpoena to give evidence in court. In each case, we can bundle together a group
of entitlements (“property over the subset of corn harvested” and “entitlements to speak freely
over a set period”) that are completely extinguished. In each case, plausibly, it is the impact on
the larger rights – to free speech over a lifetime and to property in Blackacre in its entirety –
that matters when specifying a right. Arguably, limited expropriative liabilities on produce are
an appropriate type of limitation to be imposed on people’s rights to specific parts of the world,
just as temporary but comprehensive restrictions in certain contexts (e.g. the exercise of a
subpoena) are an appropriate constraint on rights such as free speech.
Third, and most importantly, ‘regulations’ can ultimately require expropriations. Recall again
Nozick on the shadow of the Lockean proviso. The conditionalization of the initial powers of
property appropriation (as they are shaped in conformity with Nozick’s Lockean proviso)
creates ongoing conditions for the legitimacy of any holdings acquired on its basis. Nozick
distinguishes between the status of legitimate property and the status of property claimed in
violation of the proviso, and is explicit that holdings can shift from one category to the other,
as occurs in his water-hole example related earlier.54 In other cases, Nozick allows that
compensation and full expropriation of property can occur through the application of the
proviso.55 In all such instances, the initial right of appropriation is not expunged, only
regulated, but this is consistent with the expropriation of a particular piece of property acquired
pursuant to that initial right. As such, in the context of natural rights theory, the dichotomy
posited by the objection between expropriation and mere regulation collapses. The regulation
of natural rights to acquire property can justify later expropriations of individual pieces of
property.
III. The ‘weakened’ versions
Earlier, I noted the possibility of ‘weakened’ versions of the initial arguments. Unlike
Argument 4, these arguments are not used to foreclose welfarism. Rather they aim to prioritize
property rights, and thereby shift the onus of justification onto welfarist expropriations. The
foregoing arguments help illustrate the extent to which this is in fact so.
Accepting a natural right to property will restrain welfarist expropriation in three ways. First,
as noted above, there are some types of strongly welfarist distributive principles (‘ongoing
egalitarian distribution’) that will be foreclosed by natural property rights. Second, natural
property rights will limit, in various ways, the scope and substance of other redistributive rights
(e.g. a right to food), as these other rights move from prima facie status to situated rights. For
example, in the terms I have introduced, the prima facie right to food will deploy into a
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normative field alongside the prima facie right to property. Each right will be at once balancing
and being balanced, at once constraining and being constrained, by the other. The end result
of this process will be the situated rights to both food and property. (Note the symmetrical
positions of both rights in this process.) Third, in the ‘paradigm cases’ of the property right
(e.g. with respect to a person’s home), there will be an additional pressure pushing back against
other rights, because these are understood to be the clearest and most important cases of the
right to property. Thus, in these three ways, natural property rights profoundly shape the
situated welfarist rights others may have.
But – the objection might go – isn’t that just to say that property rights have priority, that there
is a special onus of justification on constraints on the property right, which are viewed as
necessary evils? It is not. Certainly, if we accept the justifications for the natural right to
property, there will be an onus of justification on any other rights that seek to impose
constraints on that natural right. However, that is only because there is an onus of justification
on every right, and the foregoing sentence posits that we have already been presented with, and
presumably been satisfied by, the justification for the right to property.
Suppose instead that we have accepted the justifications for the natural rights to property and
to free speech, won’t it then be true that there will be an onus of justification on the right of
free speech when it limits the property right? Here the answer is “No.” Ex hypothesi, both rights
have been justified and their situations are entirely symmetrical. Limitations on free speech by
property are no more or less worrisome than limitations on property by free speech. Neither
has priority or a special onus of justification, and neither is more of a ‘necessary evil’ than the
other. The same holds for balancing property rights and welfare rights.
IV. The natural right to property and positive duties to help the needy
Given the above arguments, what would a regime that incorporated both positive duties to help
needy others and the right to property look like?56 While a comprehensive theoretical account
is beyond the scope of this article, a quick answer is: “Look around you.” Chances are that such
a regime would look, roughly speaking, like the political environment in which you live. As
the commentators with whom we began in Section One bemoan,57 in contemporary developed
countries, we live in a world where people’s tax duties for welfarist and other purposes are
calculated by taking market outcomes and their property holdings as a presumptively just
baseline. In such cases, property rights form a superstructure to which duties to contribute to
other citizen’s health, education and basic welfare are added. The baseline is normatively
significant but not conclusive, in just the same way as the prima facie right to property is
normatively significant but not conclusive; both wait to be shaped into the situated right by
reference to the other rights placed around that right. This baseline does not mean that the
property right has priority over these other rights, or that the introduced constraints on the right
56

Waldron makes the important point that welfarist rights need not imply positive (legal) duties. As he
argues, both Locke and (indeed) Nozick balance property rights with rights based on material human
need, but they do so in terms of constraining or removing the property right, rather than imposing
positive duties to act. Waldron, "Filling the Space" p. 95.
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See Murphy and Nagel, Myth of Ownership; Sampford and Wood, "Priority of Property".
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to property are in any sense ‘necessary evils.’ One could as well assert that intrusions on the
presumptively just right to education caused by the right to property are necessary evils. Each
right, equal in value to the others, deploys simultaneously into the same normative space –
shaping and being shaped by the other rights as it does so. ‘Necessary evils,’ on the account of
rights provided above, do not occur when prima facie rights are balanced to craft situated rights,
but only on the infringement of situated rights that is countenanced by specified rights. It is
only with this infringement, and its accompanying ‘moral residue,’ that talk of ‘necessary evils’
becomes apt.
The point here is not of course that this balancing and shaping is performed perfectly by
existing polities, or that the canon of rights upheld by contemporary developed countries is the
same as would emerge from our best theory of natural rights. The point is only that the fact that
we live in polities where rights to healthcare and education can be provided without losing a
recognizable market economy and property rights in land, homes, chattels and businesses
shows that these sorts of welfare rights do not create the direct conflict with natural property
rights that a more thoroughgoing egalitarianism would involve.
That said, no words here can deflect the conclusion that, if the argument of this article is correct,
natural rights theory should be much messier and more complicated than it currently is. I have
aimed to pull the rug out from some basic assumptions that serve to constrain the moves that
can appropriately be made in natural rights theorizing – namely, that commitments to natural
property rights and self-ownership foreclose positive welfarist duties to others.

Conclusion
This article has argued that it is necessary to make a range of distinctions delineating the
particular notion of ‘right’ that is being invoked. At the most abstract end of the scale are rights
as core concepts; these are shaped by the requirements of logical possibility into coherent
rights. Coherent rights are in turn contoured by paradigm cases and the exclusion of basic
harms. The resulting prima facie rights are then balanced as they are brought into equipoise
alongside other rights to create the situated right. In special cases, situated rights can be
infringed, as determined by the specified right.
While there are controversial elements at work in aspects of these distinctions, there should be
no debate over the rejection of the suppressed premise in Arguments 1 to 4 that a natural
(situated or specified) right is equivalent to the core concept of that right. I have argued for this
rejection on the bases that, (i) the core concept of the property right does not include restrictions
on harm that everyone agrees are present in the natural right of property, (ii) the right to free
speech provides an example case where well-accepted exceptions to the core concept are
incorporated into the situated right to free speech, and (iii) the use of Lockean provisos by both
libertarians and left-libertarians to create the situated right to property introduces a further point
of difference between the core concept and the natural right of property. For these reasons, a
right from which it is possible to delineate actual legal duties and entitlements cannot be
presumed to be the same as the core concept of the right. The suppressed premise in Arguments
1 to 4 must be rejected, and with it the arguments themselves.
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Before concluding, it is important to reiterate what is, and what is not, being argued for here.
In this article, I aim to open a viable space for a middling political position, upholding both
property rights and welfarist rights, by refuting a set of arguments from the left and right against
the tenability of such a stance. This is not the same as arguing that the egalitarian or libertarian
positions are wrong or untenable. In particular, a natural rights libertarian can unblinkingly
accept the five notions of a right described in Section Two and, by making and arguing for
specific choices at each step, develop a situated right to property that allows only the constraints
necessary to ensure the compatibility of property rights, prohibitions on harm, and the
expropriation required by the minimal state. Nothing here prevents those arguments being
made, or questions their likelihood of success. The point of this article is merely that acceptance
of a natural right to property or self-ownership does not in itself foreclose the possibility that a
situated property right can include liability for welfarist taxation. Ultimately, the argument
presented opens theories of natural property rights to the possibility of including welfare rights,
but it does not impel such theories to accept those rights.
In conclusion, when polled, laypeople are often found to morally value both property rights
and environmental regulation, or both property rights and support for the needy. The arguments
presented here contend that, in having such values, citizens are not confused or illogical. There
is no ‘nationwide paradox in public opinion.’58 Their views on the compatibility of property
rights and welfare rights are not ‘incoherent,’ ‘meaningless,’ ‘logically impossible’ or
‘intellectual confusions.’59 Quite the contrary. The folk are right and the theorists are wrong.
Natural and constitutional property rights preclude neither natural and constitutional welfare
rights, nor the more general contextualization and regulation of property for rights-based
reasons.
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See the discussion reported by Meyer, "Environmental Imagination" pp. 100-101.
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